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1. Protest  is s u s t a i n e d  where a g e n c y  j u s t i f i e d  
sole-source award on  t h e  b a s e s  t h a t  o n l y  t h e  
d e s i g n  o f  t h e  a w a r d e e ' s  p r o d u c t  had been  
a d a p t e d  t o  t h e  Government ' s  n e e d s  a n d  t h a t  
a l te rna te  p r o d u c t s  c o u l d  n o t  be  c o n s i d e r e d  
g i v e n  t h e  required d e l i v e r y  d a t e s  a n d  t h e  
t i m e  needed  f o r  o t h e r  f i r m s  t o  d e s i g n ,  test 
and  i n i t i a t e  p r o d u c t i o n  of a s a t i s f a c t o r y  
a l t e r n a t e  p r o d u c t ,  where  t h e  record shows 
t h a t  p r o d u c e r s  of comparable p r o d u c t s  c o u l d  
have  s a t i s f i e d  t h e  Government ' s  minimum n e e d s  
e q u a l l y  w e l l  i f  g i v e n  t h e  o p p o r t u n i t y  and 
t h a t  t h e y  would have  had t i m e  t o  meet t h e  
Government ' s  r e q u i r e d  d e l i v e r y  d a t e s  i f  t h e  
agency  had i n i t i a t e d  c o m p e t i t i o n  when its 
n e e d s  were f i r s t  known, 

2. Protest  is s u s t a i n e d  where a g e n c y  j u s t i f i e d  
non-compe t i t i ve  award on b a s i s  o f  p u b l i c  
e x i g e n c y ,  b u t  record shows t h a t  c o m p e t i t i o n  
was p o s s i b l e  t h r o u g h  u s e  of e x g e d i t e d  proced-  
u r e s .  

3 .  Agency b e l i e f  t h a t  a r t i c l e  to  b e  p r o c u r e d  
w a s  sub jec t  t o  p a t e n t  claim d o e s  n o t  j u s t i f y  
d e c i s i o n  t o  award sole-source c o n t r a c t , s i n c e  
s u c h  a claim, s t a n d i n g  a l o n e ,  does n o t  
j u s t i f y  s o l e - s o u r c e  n e g o t i a t e d  award to  pur- 
p o r t e d  pa t en t  h o l d e r  where c o m p e t i t i o n  is 
o t h e r w i s e  possible .  

Des ign  Pak, I n c .  protests  t h e  sole-source award to  
U n i q u e  Packag ing  Sales  C o r p o r a t i o n  o f  T r e a s u r y  Depar tment  
contract  N o .  TM83-1046 to  p roduce  up t o  3 0 0 , 0 0 0  p r e s e n -  
t a t i o n  cases f o r  Olympic c o i n s .  Des ign  Pak asser t s  t h a t  a 
sole-source award was imprope r  because o t h e r  q u a l i f i e d  
p r o d u c e r s  oE c o i n  cases c o u l d  have  s a t i s f i e d  T r e a s u r y ' s  
r e q u i r e m e n t s  i n  a t i m e l y  inanner. We s u s t a i n  t h e  protest .  
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S u b s e q u e n t  t o  f i l i n g  t h i s  p ro tes t ,  D e s i g n  Pak b r o u g h t  
s u i t  i n  U n i t e d  S ta tes  D i s t r i c t  C o u r t  f o r  t h e  Dis t r ic t  of 
Columbia  ( C i v i l  A c t i o n  N o .  83-2628) .  T h e  c o u r t  h a s  i s s u e d  
a n  o r d e r  r e s t r a i n i n g  T r e a s u r y  f rom a u t h o r i z i n g  p r o d u c t i o n  
u n d e r  U n i q u e ' s  c o n t r a c t  and  h a s  r e q u e s t e d  t h a t  w e  i s s u e  a n  
o p i n i o n  o n  t h e  issues r a i s e d  by D e s i g n  Pak i n  order to a i d  
t h e  c o u r t  i n  r e n d e r i n g  its d e c i s i o n ,  

Background 

The Olympic Commemorative C o i n  A c t ,  Pub. L. N o .  97- 
220,  a p p r o v e d  J u l y  22 ,  1 9 8 2 ,  96 S t a t .  222,  d i r e c t e d  t h e  
S e c r e t a r y  of t h e  T r e a s u r y  to i s s u e  s i l v e r  c o i n s  o f  a face 
v a l u e  o f  $ 1  and  g o l d  co ins  of a f a c e  v a l u e  o€ $10 to 
commemorate t h e  1984 Summer Olympics to  be h e l d  i n  L o s  
A n g e l e s .  The A c t  f u r t h e r  directed t h a t  t h o s e  c o i n s  s o l d  
d o m e s t i c a l l y  would b e a r  a premium price,  w i t h  n e t  p r o f i t s  
t o  go to  t h e  Olympic committees. W i t h i n  t h e  U n i t e d  States,  
t h e  c o i n s  are to  be s o l d  d i r e c t l y  by t h e  U . S .  M i n t ;  o u t s i d e  
t h e  U n i t e d  S t a t e s ,  t h e  c o i n s  are  to  b e  s o l d  by a p r i v a t e  
marketer selected i n  a c c o r d a n c e  w i t h  the  c r i t e r i a  of t h e  
A c t .  

I n  J a n u a r y ,  1 9 8 3  T r e a s u r y  i s s u e d  i t s  request f o r  
proposals t o  select  a n  i n t e r n a t i o n a l  marketer;  proposals 
were r e c e i v e d  o n  F e b r u a r y  28. N e g o t i a t i o n s  were t h e n  
c o n d u c t e d  w i t h  s e v e r a l  o E f e r o r s  d u r i n g  March and  Apr i l .  
D u r i n g  t h e  c o u r s e  o f  t h e s e  n e g o t i a t i o n s ,  t h e  f i r m  u l t i -  
mately s e l e c t e d ,  Maison L a z a r d  e t  C i e ,  Paris, p r o p o s e d  
p a c k a g i n g  t h e  c o i n s  i n  s e v e r a l  ways n o t  p r e v i o u s l y  con- 
s i d e r e d  by  T r e a s u r y ,  i n c l u d i n g  t h e  o n e  a t  i s s u e  i n  t h i s  
p ro tes t ,  d e s i g n a t e d  t h e  P res t ige  S e t ,  c o n s i s t i n g  of 6 p roof  
c o i n s :  a n  Olympic s i l v e r  d o l l a r  t o g e t h e r  w i t h  t h e  " u s u a l "  
a n n u a l  U n i t e d  S t a t e s  h a l f - d o l l a r ,  q u a r t e r ,  dime, n i c k e l  and  
penny.  L a z a r d  i n d i c a t e d  t h a t  t h e  Royal C a n a d i a n  M i n t  had 
b e e n  v e r y  s u c c e s s f u l  i n  o f f e r i n g  a s i m i l a r  p r o o f  s e t  
packaged  i n  a book- type  p r e s e n t a t i o n  case,  c o n s i s t i n g . o f  a 
l e a t h e r  f o l d e r  a n d  p l a s t i c  c o i n  h o l d e r ,  m a n u f a c t u r e d  by 
Unique .  L a z a r d  s t a t ed  t h a t  i f  i t  won t h e  i n t e r n a t i o n a l  
m a r k e t i n g  r i g h t s ,  i t  i n t e n d e d  t o  o f f e r  t h e  P r e s t i g e  Set 
u s i n g  U n i q u e ' s  case a s  m o d i f i e d  for t h e  U n i t e d  S t a t e s  
c o i n s .  

On May 3,  1 9 8 3 ,  t h e  r i g h t s  t o  m a r k e t  r31yinpic c o i n s  on 
t h e  i n t e r n a t i o n a l  m a r k e t  were awarded  to  L a z a r d .  On t h a t  
same d a t e ,  T r e a s u r y  d e c i d e d  t h a t  any p r o d u c t  made a v a i l a b l e  
to  consumers  o n  t h e  w o r l d  m a r k e t  m u s t  a l so  b e  made a v a i l -  
ab l e  t o  t h e  domestic market, and  ttie P r e s t i g e  S e t  was added 
to  t h e  U . S .  p r o d u c t  l i n e  f o r  Olympic c o i n  sales .  
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The r e c o r d  is n o t  c lear  as  t o  precisely w h a t  o c c u r r e d  
be tween May 3 ,  when T r e a s u r y  d e c i d e d  to ark1 t h e  P r e s t i g e  
S e t  t o  its domestic product l i n e ,  and J u l y  2 1 ,  when 
T r e a s u r y  e n t e r e d  i n t o  a l e t t e r  contract  w i t h  Unique  f o r  100  
f i r s t  a r t i c l e  cases f o r  t e s t i n g  and a p p r o v a l ,  A p p a r e n t l y  
d u r i n g  May or J u n e ,  T r e a s u r y  c o n t a c t e d  t h e  Royal Canad ian  
Min t  i n  order to o b t a i n  i t s  a g r e e m e n t  f o r  T r e a s u r y  t o  u s e  
t h e  p r e s e n t a t i o n  case d e v e l o p e d  by Unique. T h i s  a g r e e m e n t  
w a s  f o r m a l i z e d  i n  a l e t t e r  d a t e d  J u n e  27 f rom t h e  Master o f  
t h e  Royal  C a n a d i a n  Mint  to  t h e  Director of t h e  Bureau  o f  
t h e  Min t ,  i n  wh ich  he  s t a t e d  t h a t  t h e  Royal C a n a d i a n  N i n t  
w o u l d  "release [ i t s ]  r e s t r a i n t s  on  [ i t s  s u p p l i e r ]  U n i v e r s a l  
Packag ing  t o  u s e  our d e s i g n  * * *." I n  a d d i t i o n ,  h e  
a d v i s e d  : 

" * * * P a t e n t s  and  c o p y r i g h t s  have  been  
r e g i s t e r e d  o n  t h i s  p r o d u c t  b o t h  i n  Canada and 
t h e  U n i t e d  S t a t e s  f o r  u s  by our p a c k a g i n g  
s u p p l i e r ,  U n i v e r s a l  Packag ing  i n  M o n t r e a l . "  

However, t h i s  a s s e r t i o n  a p p e a r s  to have been  i n c o r r e c t  so 
f a r  a s  U . S .  p a t e n t s  are c o n c e r n e d ,  a l t h o u g h  T r e a s u r y  w a s  
n o t  aware of t h a t  f a c t  a t  t h e  t i m e .  

I t  is  a l s o  a p p a r e n t  f rom t h e  r e c o r d  t h a t  a t  t h a t  t i m e ,  
T r e a s u r y  u n d e r s t o o d  Unique t o  b e  a s u b s i d i a r y  of U n i v e r s a l  
Packag ing .  I n  comments f i l e d  w i t h  o u r  O f f i c e  as  a n  i n t e r -  
e s t e d  p a r t y  to  t h i s  protest ,  Unique s t a t e d  t h a t  it "is an  
autonomous company i n c o r p o r a t e d  i n  N e w  York S t a t e  a n d  is 
n o t  a s u b s i d i a r y  * * * . I '  Whether  t h i s  means t h a t  
T r e a s u r y ' s  e a r l i e r  u n d e r s t a n d i n g  t h a t  Unique was a s u b s i d -  
i a r y  of a C a n a d i a n  c o r p o r a t i o n  was i n  error ,  or t h a t  
U n i q u e ' s  s t a t u s  s i m p l y  h a s  changed ,  w e  c a n n o t  t e l l .  

The J u l y  2 1  l e t t e r  c o n t r a c t  was replaced on A u g u s t  30 
by a n  i n d e f i n i t e  q u a n t i t y  c o n t r a c t  which permits  t h e  
Government t o  o r d e r  up to 300,000 cases w i t h  d e l i v e r y  
s c h e d u l e d  be tween  September  1 2  and  December 1 0 ,  i f  o r d e r e d  
b y  d e s i g n a t e d  d a t e s .  T r e a s u r y  a l s o  i s s u e d  an  i n i t i a l  pro- 
d u c t i o n  o r d e r  for 59,500 cases o n  Augus t  30,  b u t  w e  under -  
s t a n d  t h a t  Unique was n o t  a u t h o r i z e d  t o  p r o d u c e  t h o s e  u n i t s  
p e n d i n g  f i r s t  a r t i c l e  a p p r o v a l .  Dur ing  t h e  p e r i o d  
September 2 t h r o u g h  9 ,  T r e a s u r y  m a i l e d  some 1 ,700 ,000 
i l l u s t r a t e d  b r o c h u r e s  d e p i c t i n g  t h e  P r e s t i g e  Set a n d  t h r e e  
other c o i n  sets, o f f e r i n g  d e l i v e r y  by C h r i s t m a s  f o r  o r d e r s  
r e c e i v e d  by November 1. 

Pr ior  t o  e x e c u t i n g  t h e  l e t t e r  contract  w i t h  Unique  on 
J u l y  21,  t h e  c o n t r a c t i n g  oEEicer p r e p a r e d  a J u s t i f i c a t i o n  
f o r  a N o n - C o q w t i t i v e  P r o c u r e m e n t ,  d a t e d  J u l y  19 ,  and 
F i n d i n g s  a n d  D e t e r m i n a t i o n  a u t h o r i z i n g  n e g o t i a t i o n ,  d a t e d  
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J u l y  21. I n  t h e s e  documen t s ,  h e  c o n c l u d e s  t h a t  because o f  
p u b l i c  e x i g e n c y  a s o l e - s o u r c e  award  to  Unique  is n e c e s s a r y ,  
i n  t h a t  o n l y  Unique  c a n  meet T r e a s u r y ' s  r e q u i r e m e n t s  fo r  
t h e  r e q u i s i t e  h i g h  q u a l i t y  p r e s e n t a t i o n  cases i n  t h e  
q u a n t i t i e s  n e e d e d  to s a t i s f y  a n t i c i p a t e d  C h r i s t m a s  sales. 
T h i s  is si), t h e s e  documen t s  s t a t e ,  b e c a u s e  (1) t h e  Unique 
case, p r e v i o u s l y  d e v e l o p e d  f o r  t h e  Royal  C a n a d i a n  Min t ,  
c o u l d  b e  r e a d i l y  m o d i f i e d ,  w h i l e  o t h e r  p r o d u c e r s  would 
r e q u i r e  a n  e s t i m a t e d  6 months  t o  d e v e l o p  a s i m i l a r  h i g h  
q u a l i t y  case; ( 2 )  b e c a u s e  o f  U n i q u e ' s  p a t e n t  r i g h t s ;  and 
( 3 )  b e c a u s e  t h e  c o m p e t i t i v e  s e l e c t i o n  of a new c o n t r a c t o r  
would r e q u i r e  t i m e  f o r  s o l i c i t a t i o n ,  r e v i e w  a n d  award. 
T h e s e  documen t s  a lso s t a t e  t h a t  a n y  o t h e r  f i r m  would have  
t o  d e v e l o p  new molds,  a t  a n  a d d i t i o n a l  cost  t o  t h e  
T r e a s u r y ,  and  t h a t  a s p e c i f i c a t i o n  a d e q u a t e  f o r  c o m p e t i t i v e  
p r o c u r e m e n t  w i l l  b e  d e v e l o p e d  t o  permi t  s o l i c i t a t i o n  for 
f u t u r e  r e q u i r e m e n t s  a f t e r  t h i s  i n i t i a l  u r g e n t  p u r c h a s e  f o r  
t h e  1983 C h r i s t m a s  m a r k e t i n g  p e r i o d .  

The Protest  

I n  its i n i t i a l  l e t t e r  of protest ,  Design Pak r a i s e d  6 
o b j e c t i o n s  t o  t h e  award  to  Unique:  (1) t h e r e  i n  f a c t  w a s  
no e x i g e n c y  j u s t i f y i n g  t h e  s o l e - s o u r c e  award t o  Unique  and 
t h e  p r o c u r e m e n t  s h o u l d  have  b e e n  c o m p e t i t i v e ;  ( 2 )  U n i q u e ' s  
" p a t e n t "  d o e s  n o t  seem t o  e x i s t ;  ( 3 )  award t o  Unique v i o -  
l a t e d  t h e  Buy Amer ican  A c t ,  4 1  U.S.C. §§loa-d; ( 4 )  u n d e r  
U n i q u e ' s  c o n t r a c t ,  t h e  T r e a s u r y  w i l l  pay t h e  cost o f  making 
new molds  when t h o s e  €row t h e  1972 C a r s o n  C i t y  S i l v e r  Dol- 
l a r  program may b e  used  and  are s t i l l  a v a i l a b l e ;  ( 5 )  t h e  
cost  o f  U n i q u e ' s  p a c k a g i n g  is e x c e s s i v e  and  w i l l  d i s c o u r a g e  . 

sales  and  ( 6 )  U n i q u e ' s  b o o k - s t y l e  case h a s  a "major d i s a d -  
v a n t a g e "  i n  t h a t  o n e  s i d e  of t h e  c o i n s  w i l l  be d i s p l a y e d  
u p s i d e  down. 

S u b s e q u e n t  t o  i t s  i n i t i a l  protest ,  t h e  l a s t  t h r e e  of 
t h e s e  a r g u m e n t s  e i t h e r  were n o t  p u r s u e d  b e f o r e  o u r  O f f i c e  
a n d  t h e  D i s t r i c t  C o u r t  o r  were shown to  be i n  error-- 
p r o b a b l y  a t t r i b u t a b l e  t o  t h e  l i m i t e d  f a c t u a l  i n f o r m a t i o n  
a v a i l a b l e  t o  D e s i g n  Pak when i t  f i l e d  i ts protest. We 
t h e r e f o r e  see no  n e e d  t o  d i s c u s s  them. The m o s t  s i g n i f i -  
c a n t  i s s u e  is w h e t h e r  t h e r e  was a n  a d e q u a t e  j u s t i f i c a t i o n  
for  n e g o t i a t i n g  t h i s  c o n t r a c t  on  a s o l e - s o u r c e  b a s i s .  The 
r e s o l u t i o n  o f  t h i s  i s s u e  n e c e s s a r i l y  i n c l u d e s  c o n s i d e r a t i o n  
of w h e t h e r  T r e a s u r y  p r o p e r l y  c o n c l u d e d  t h a t  p a t e n t  r i g h t s  
m i l i t a t e d  a g a i n s t  a c o m p e t i t i v e  p r o c u r e m e n t ,  W e  also 
c o n s i d e r  t h e  protester ' s  B u y  American A c t  a r g u m e n t ,  
a l t h o u g h  f o r  t h e  r e a s o n s  s t a t e d  below, w e  d o  riot t h i n k  t h a t  
s t a t u t e  prohibits drl award t o  Unique.  
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Design  Pak c o n t e n d s  t h a t  t h e  circumstances of t h i s  
procurement d o  n o t  c o n s t i t u t e  a p u b l i c  e x i g e n c y ,  p o i n t i n g  
o u t  t h a t  T r e a s u r y  f r e q u e n t l y  d e l i v e r s  c o i n s  a f t e r  t h e  y e a r  
t h e y  are  m i n t e d  and  t h a t  T r e a s u r y  had a n  ample number o €  
a l t e r n a t i v e  c o i n  sets a v a i l a b l e  f o r  m a r k e t i n g  d u r i n g  t h e  
1983  C h r i s t m a s  s e a s o n ,  so  t h a t  sole-source award o f  a 
c o n t r a c t  o f  a n  e n t i r e l y  new case €or the e r e s t i g e  Se t  w a s  
n o t  w a r r a n t e d .  

Des ign  Pak a r g u e s  f u r t h e r  t h a t  t h e r e  are o t h e r  pro- 
d u c e r s  of t h e  tiine-critical p o r t i o n  of t h e  c a s e - - t h e  plas- 
t i c  c o i n  h o l d e r - - f u l l y  q u a l i f i e d  t o  m a n u f a c t u r e  a case of 
t h e  q u a l i t y  d e s i r e d  if g i v e n  t h e  o p p o r t u n i t y ,  and  f u r n i s h e s  
s t a t e m e n t s  f rom t w o  s u c h  f i r m s  a s s e r t i n g  t h e i r  i n t e r e s t .  

T r e a s u r y  c o u n t e r s  t h a t  a n  e x i g e n c y  d o e s  i n d e e d  e x i s t ,  
i n  t h a t  it e x p e c t s  sa les  f o r  C h r i s t m a s  1983 to  be  a s i g -  
n i E i c a n t  p o r t i o n  o f  t h e  t o t a l  s a l e  o f  t h e  Olympic c o i n s  
and t h a t  t h e  P r e s t i g e  Se t  is c o n s i d e r e d  p a r t i c u l a r l y  appro- 
p r i a t e  f o r  s u c h  sales.  C o n s e q u e n t l y ,  T r e a s u r y  s a y s  t h a t ,  
i n  order t o  assure a s u p p l y  of c o i n  cases f o r  t h i s  pu r -  
pose, i t  was n e c e s s a r y  t o  b e g i n  r e c e i v i n g  cases by mid- 
September. A c c o r d i n g  t o  T r e a s u r y ,  o n l y  Unique  was i n  a 
p o s i t i o n  t o  make i n i t i a l  d e l i v e r i e s  w i t h i n  t h e  time 
required.  A l l  p a r t s  of t h e  i J r i ique  case, o t h e r  t h a n  t h e  
p l a s t i c  c o i n  h o l d e r ,  were i n  p r o d u c t i o n  f o r  t h e  Royal  
Canadian  N i n t  a n d ,  f o r  them, o n l y  minor  c h a n g e s  ( s u c h  as  
color and emblem) were needed .  A s  for  t h e  c o i n  h o l d e r ,  
molds f o r  it were made o r  i n  p r o d u c t i o n  f o r  t h e  i n t e r -  
n a t i o n a l  m a r k e t e r ,  Laza rd .  T h e r e f o r e ,  b a s e d  o n  t h e  
estimate o f  U.S. Mint  and  Royal  Canadian  Min t  o f f i c i a l s  
t h a t  up  t o  6 months  would be  r e q u i r e d  f o r  a new manu- 
f a c t u r e r  t o  d e v e l o p  and p r o d u c e  a d i s p l a y  case of t h e  t y p e  
and  q u a l i t y  s o u g h t ,  i t  w a s  d e t e r m i n e d  t o  n e g o t i a t e  a con- 
t r a c t  w i t h  Unique a s  t h e  s o l e - s o u r c e  o f  s u p p l y  and  t h a t  a 
p u b l i c  e x i g e n c y  e x i s t e d  t h a t  d i d  n o t  permit t h e  t i m e  for  
f o r m a l  a d v e r t i s i n g .  

Accord ing  t o  T r e a s u r y ,  it now appears t h a t  Unique does 
n o t  h o l d  a U.S. p a t e n t ,  b u t  t h a t  T r e a s u r y ' s  c o n c e r n s ,  based  
on t h e  best  i n f o r i n a t i o n  a v a i l a b l e  t o  i t  a t  t h e  t i m e ,  were 
leg i t imate .  Moreover ,  a s p e c i a l  a g r e e m e n t  w i t h  t h e  Royal  
Canadian  Min t  was c o n t e m p l a t e d  t o  permit T r e a s u r y  t o  market 
t h e  P r e s t i g e  Set  i n  Canada ,  which ,  i f  a n o t h e r  f i r m  produced  
t h e  case, w o u l d  have  v i o l a t e d  Canadian  p a t e n t s .  F u r t h e r ,  
a s  a matter o f  c o m i t y  w i t h  t h e  Royal  C a n a d i a n  Min t ,  i ts 
u n d e r s t a n d i n g  as  to  o w n e r s h i p  of t h e  r i g h t s  t o  t h e  d e s i g n  
s h o u l d  b e  honored .  

A s  t o  t h e  Buy A m e r i c a n  A c t ,  T r e a s u r y  a r g u e s  t h a t  
Unique i s  f u r n i s h i n g  a d o m e s t i c  end p r o d u c t ,  b u t  t h a t  even  
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i f  t h e  A c t  were to  a p p l y ,  u n d e r  e x i s t i n g  trade a g r e e m e n t s  
w i t h  Canada t h e  p r o v i s i o n s  of the A c t  a re  wa ived .  

D i s c u s s i o n  

When a p r o c u r e m e n t  is  n e g o t i a t e d ,  proposals mus t  be 
c o m p e t i t i v e l y  s o l i c i t e d  f rom t h e  maximum number of q u a l i -  
f i e d  s o u r c e s  c o n s i s t e n t  w i t h  t h e  n a t u r e  and  r e q u i r e x e n t s  of 
t h e  s u p p l i e s  or s e r v i c e s  b e i n g  p r o c u r e d .  Federal  P r o c u r e -  
men t  R e g u l a t i o n s  § 1-3 .101(d ) .  For t h i s  r e a s o n ,  o u r  O f f i c e  
c l o s e l y  s c r u t i n i z e s  s o l e - s o u r c e  p r o c u r e m e n t s .  W e  w i l l ,  
however ,  u p h o l d  s u c h  p r o c u r e m e n t s  i f  t h e r e  is a r e a s o n a b l e  
or r a t i o n a l  b a s i s  f o r  them. P r e c i s i o n  Dynamics Corpora- 
- t i o n ,  54 Comp, Gen. 1114 (19751, 75-1 cP6 402. 

P resu inab ly ,  no  c o n t r a c t i n g  a c t i v i t y  w i l l  make a sole- 
s o u r c e  award  w i t h o u t  b e l i e v i n g  s u c h  a c t i o n  is i n  t h e  Gov- 
e r n m e n t ' s  5es t  i n t e r e s t s .  However, s u c h  a n  award n a y  n o t  
be j u s t i f i e d  merely on  t h e  b e l i e f  t h a t  t h e  p o t e n t i a l  
a w a r d e e  is best  q u a l i f i e d .  Aero - ---- C o r p o r a t i o n ,  59 Conp, 
Gen. 1 4 6  ( 1 9 7 9 ) ,  79-2 C P D  430. F u r t h e r ,  a d m i n i s t r a t i v e  
e x p e d i e n c y  or c o n v e n i e n c e  by i t se l f  p r o v i d e s  no b a s i s  f o r  
r e s t r i c t i n g  c o m p e t i t i o n ,  and  a n  a g e n c y  mus t  r e a s o n a b l y  
attempt t o  a s c e r t a i n  t h e  e x i s t e n c e  of a l t e r n a t i v e  s o u r c e s .  
L a s  Vegas Communica t ions ,  1 n c . - - R e c o n s i d e r a t i o n ,  
B-195966.2, October  28,  1 9 8 0 ,  80-2 CPD 323. C o n s e q u e n t l y ,  
w h i l e  w e  have  r e c o g n i z e d  t h a t  p r o c u r i n g  a g e n c i e s  s h o u l d  
h a v e  f l e x i b i l i t y  i n  d e f i n i n g  t h e i r  n e e d s ,  t h e i r  d i s c r e t i o n  
h a s  n e v e r  e x t e n d e d  to  a p p r o v a l  of s o l e - s o u r c e  p r o c u r e m e n t s  
when t h e  Eacts show t h a t  t h e  company s e l e c t e d  was n o t  t h e  
o n l y  company q u a l i f i e d  t o  perform t h e  c o n t r a c t .  Aero 
C o r p o r a t i o n  v. D e p a r t m e n t  of t h e  Navy, 540 F. Supp. 1 8 0 ,  
208 (D.D.C, 198~~.--1-mplici t  i n  t h a t  firm p r i n c i p l e  is a n  
a s s u m p t i o n  t h a t  a p r o c u r i n g  o f f i c e r  h a s  n o t  d i s c h a r g e d  h i s  
o b l i g a t i o n  t o  p u r s u e  c o m p e t i t i o n  i f ,  b e f o r e  c o m p e t i t i o n  
c o u l d  h a v e  begun,  he  preemptorily selects  t h e  " b e s t "  
company. - I d .  

Here, t h e  p r o c u r i n g  a g e n c y ' s  d e c i s i o n  to  award o n  a 
s o l e - s o u r c e  b a s i s  is p r e m i s e d ,  i n  p a r t ,  upon t h e  c o n c l u s i o n  
t h a t  o n l y  o n e  m a n u f a c t u r e r ,  Un ique ,  is capable o f  p r o d u c i n g  
a case t h a t  s a t i s f i e s  i t s  ininirnum n e e d s  i n  t h e  t i m e  a v a i l -  
a b l e .  Such  d e t e r m i n a t i o n s  of t h e  Governmen t ' s  minimum 
n e e d s  and the b e s t  me thods  o f  a c c o m o d a t i n g  t h o s e  n e e d s  are 
p r i m a r i l y  t h e  r e s p o n s i b i l i t y  of t h e  c o n t r a c t i n g  agency .  
Walter Kidde,  --- D i v i s i o n  of K i d d e ,  I n c . ,  €3-204734, J u n e  7,  
1 9 8 2 ,  82 -1  C P D  539, More s p e c i E i c a l l y ,  w e  h a v e  r e c o g n i z e d  
t h a t  t h e  Government  p r o c u r i n g  o f f i c i a l s  a r e  g e n e r a l l y  i n  
t h e  b e s t  p o s i t i o n  to  know t h e  Governmen t ' s  a c t u a l  n e e d s ,  
s i n c e  t h e y  are  t h e  o n e s  most f a m i l i a r  w i t h  t h e  c o n d i t i o n s  
uritler which  s u p p l i e s ,  e q u i p m e n t  o r  s e r v i c e s  have  been  u s e d  
i n  t h e  pas t  and  how t h e y  a re  to he cise(1 i n  t h e  f u t u r e .  
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C o n s e q u e n t l y ,  w e  w i l l  n o t  q u e s t i o n  a n  a g e n c y ' s  d e t e r m i n a -  
t i o n  of i t s  minimum n e e d s  u n l e s s  t h e r e  is  a c l e a r  showing 
t h a t  t h e  d e t e r m i n a t i o n  h a s  no  r e a s o n a b l e  b a s i s .  Frequency  
E l e c t r o n i c s ,  I n c . ,  B-204483, A p r i l  5 ,  1982,  82-1 CPD 3 0 3 .  
For  t h e  r e a s o n s  s t a t ed  below, w e  b e l i e v e  s u c h  a showing h a s  
been  made i n  t h i s  case. 

W e  r e c o g n i z e  t h a t  Unique had p r e v i o u s l y  d e s i g n e d  and 
d e v e l o p e d  a v e r y  s imi la r ,  s u i t a b l e  c o i n  case f o r  t h e  Royal  
Canad ian  id in t ;  t h a t  t h e  i n t e r n a t i o n a l  m a r k e t e r  o f  Olympic 
co ins ,  L a z a r d ,  had a l r e a d y  a r r a n g e d  to  have  t h a t  case 
a d a p t e d  by Unique f o r  t h e  Olympic P r e s t i g e  S e t ;  and t h a t  
t h e  case i n  q u e s t i o n  u n d o u b t e d l y  would s a t i s f y  T r e a s u r y ' s  
r e q u i r e m e n t s .  However, despi te  t h e  a p p a r e n t  a d m i n i s t r a t i v e  
c o n v e n i e n c e  o f  p r o c u r i n g  f rom U n i q u e  i n  t h o s e  c i rcum-  
s t a n c e s ,  w e  are n o t  p e r s u a d e d  t h a t  it was r e a s o n a b l e  f o r  
T r e a s u r y  to  b e l i e v e  t h a t  o n l y  U n i q u e ' s  case met T r e a s u r y ' s  
minimum n e e d s ,  which  are d e s c r i b e d  i n  t h e  s o l e - s o u r c e  
j u s t i f i c a t i o n  a s  a " h i g h  q u a l i t y ,  p h y s i c a l l y  a t t r ac t ive  
p r e s e n t a t i o n  case * * * p r e c i s e l y  molded to  assure 
d e s i r a b l e  c o i n  o r i e n t a t i o n , "  assembled i n  a n  e x a c t i n g  
manner so t h a t  " t h e  comple t ed  case m a i n t a i n s  t h e  d i g n i t y  of 
U.S.  c o i n a g e . "  I n s t e a d ,  w e  b e l i e v e  t h a t  T r e a s u r y  c o n f u s e d  
i t s  m i n i m u m  need  f o r  a p r e s e n t a t i o n  case t h a t  s a t i s f i e d  i ts  
pe r fo rmance  r e q u i r e m e n t s  w i t h  t h e  c h a r a c t e r i s t i c s  and 
measurements  o f  U n i q u e ' s  p a r t i c u l a r  case w h i c h  happened to  
s a t i s E y  tho.ijr? r e q u i r e m e n t s .  I n  f a c t ,  T r e a s u r y ' s  i n s i s t e n c e  
t h a t  o n l y  Unique c a n  s a t i s f y  i t s  r e q u i r e m e n t s  is c a l l e d  
i n t o  q u e s t i o n  by i ts  s t a t e m e n t  t h a t  f u t u r e  p r o c u r e m e n t s  oE 
t h i s  case w i l l  be competed.  

The r e c o r d  shows t h a t  T r e a s u r y  f i r s t  became aware of 
L a z a r d ' s  proposal t o  m a r k e t  t h e  P r e s t i g e  Set d u r i n g  
n e g o t i a t i o n s  i n  March and  A p r i l  €or t h e  i n t e r n a t i o n a l  
m a r k e t i n g  r i g h t s  and  t h a t ,  a s  i n d i c a t e d  i n  the s o l e - s o u r c e  
j u s t i f i c a t i o n ,  by t h e  time of award t o  L a z a r d  o n  Nay 3 ,  
T r e a s u r y  had d e c i d e d  t o  a l so  m a r k e t  t h e  same s e t  domes- 
t i c a l l y .  C o n s e q u e n t l y ,  T r e a s u r y  was i n  a p o s i t i o n  t o .  
commence i n i t i a l  p l a n n i n g  f o r  p r o c u r i n g  t h e  cases some t i m e  
i n  t h e  e a r l y  s p r i n g  of 1983 ,  and i n  a p o s i t i o n  t o  a c t u a l l y  
s o l i c i t  i n  e a r l y  May of 1983. The r e c o r d  is n o t  c lear  i n  
t h i s  r e g a r d ,  b u t  i t  ai>p?ears t h a t  t h e  t i m e  be tween  e a r l y  Xay 
and mid-Ju ly  was used  i n s t e a d  t o  d i s c u s s  w i t h  t h e  Royal 
Canadian  Mint  and  Unique t h e  p u r c h a s e  o f  U n i q u e ' s  case. 

F i r s t  d e l i v e r i e s  u n d e r  ' c n i q u e ' s  c o n t r a c t  are s c h e d u l e d  
for  mid-September ,  b u t  t h e  b u l k  of t h e  d e l i v e r i e s  occur i n  
October, November and  e a r l y  December. Moreover ,  a t  l ea s t  
one  p o t e n t i a l  s u p p l i e r  of t h e  p l a s t i c  c o i n  h o l d e r s  h a s  
s t a t e d  i n  connection w i t h  t h i s  protest t h a t  it h a s  produced  
a s  many as  190 ,000  p l a s t i c  c o i n  h o l d e r s  p e r  week, which  
w o u l d  permit e v e n  l a t e r  i n i t i a l  d e l i v e r i e s ,  t o w a r d s  t h e  end 
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of November. Thus ,  T r e a s u r y  had  a v a i l a b l e  5 t o  6 months  
be tween  t h e  t i m e  i t  f i r s t  d e t e r m i n e d  to m a r k e t  t h e  Prest ige 
Set and  t h e  d a t e  d e l i v e r i e s  of t h e  c o i n  cases were 
r e q u i r e d  . 

Treasury ' s  t e c h n i c a l  e x p e r t s  estimate that 6 months  
would be r e q u i r e d  f o r  t h e  d e s i g n ,  m a n u f a c t u r e  and  t e s t i n g  
of new molds  a n d  for i n i t i a l  p r o d u c t i o n .  T h i s  a p p e a r s  to 
be b a s e d  upon t h e  Royal C a n a d i a n  M i n t ' s  a d v i c e  t h a t ,  b a s e d  
o n  i t s  e x p e r i e n c e ,  it w i l l  t a k e  a new p r o d u c e r  14 weeks t o  
f ab r i ca t e  a s u i t a b l e  mold and  24 weeks to  i n i t i a t e  p r o d u c -  
t i o n ,  a p e r i o d  closer t o  5 months.  

G iven  t h e  approximately 5 t o  6 mon ths  a v a i l a b l e  from 
t h e  d a t e  T r e a s u r y  d e c i d e d  i t  would m a r k e t  t h e  Prest ige Set 
u n t i l  t h e  dates  de l iver ies  o f  t h e  cases were r e q u i r e d ,  w e  
do n o t  b e l i e v e  t h a t  t h e  f a c t  t h a t  a n  e s t i m a t e d  5 to  
6 mon ths  would b e  r e q u i r e d  €or a new p r o d u c e r  t o  make 
d e l i v e r i e s  c a n  be s a i d  to  r e a s o n a b l y  j u s t i f y  a s o l e - s o u r c e  
p r o c u r e m e n t .  O f  c o u r s e ,  if t h e  o t h e r  p r o d u c e r s  were to  
o f f e r  a n  a l t e r n a t e  h i g h  q u a l i t y  case, b a s e d  on t h e i r  o w n  
p r o d u c t s  o r  a m o d i f i c a t i o n  t o  T r e a s u r y ' s  commemorat ive c o i n  
case inolds, t h a t  t i m e  would b e  marked ly  r e d u c e d ,  j u s t  as it 
was f o r  Unique.  

I n  t h e s e  c i r c u m s t a n c e s ,  w e  b e l i e v e  t h a t  T r e a s u r y  was 
r e y d i r e d  to  s o l i c i t  for  a l t e r n a t i v e  proposals t h a t  might  
a lso h a v e  s a t i s f i e d  i t s  need  for  a n  a p p r o p r i a t e  case for 
t h e  Prestige S e t .  - S e e  Viereck  Company, B-209215, Plarch 22 ,  
1 9 8 3 ,  83-1 C P D  287. Had t h i s  b e e n  done ,  t h e  forces of 
c o m p e t i t i o n  m i g h t  w e l l  h a v e  e n c o u r a g e d  o f f e r o r s  t o  u s e  
t h e i r  i n g e n u i t y  and  i n v e n t i v e n e s s  i n  proposing d e s i g n s  and 
a p p r o a c h e s  t h a t  c o u l d  also h a v e  s a t i s f i e d  T r e a s u r y ' s  actual 
n e e d s .  - S e e  ---- Auto-Trol  C o r p o r a t i o n ,  B-192025, SeptemSer 5, 
1978,  78-2 CPD 171.  Such  a l t e r n a t i v e  d e s i g n s  c o u l d  h a v e  
b e e n  b a s e d  upon T r e a s u r y ' s  e x i s t i n g  comxemora t ive  c o i n  
molds ;  p r i v a t e l y  p r o d u c e d  items n o t  known to T r e a s u r y ;  or  
completely new d e s i g n s  w i t h  a c c e l e r a t e d  p r o d u c t i o n  
s c h e d u l e s .  

A s  t o  T r e a s u r y ' s  c o n t e n t i o n  t h a t  it d i d  n o t  h a v e  
a d e q u a t e  time t o  c o n d u c t  a c o m p e t i t i v e  p r o c u r e m e n t  i n  t h e s e  
c i r c u m s t a n c e s ,  u r g e n c y  c a n  o n l y  be used  a s  a j u s t i f i c a t i o n  
for s o l e - s o u r c e  p r o c u r e m e n t  where  t h e  a g e n c y  f i n d s  t h a t  
o n l y  o n e  known s o u r c e  c a n  meet t h e  G o v e r n m e n t ' s  n e e d s  i n  
t h e -  t i m e  r e q u i r e d .  See Amdahl C o r p o r a t i o n ,  3-191133,  
October 18, 1978 ,  78-2 CPD 2 8 4 .  A decis ion  t o  make a 
s o l e - s o u r c e  award b a s e d  on u r g e n c y  is unreasonable i f  the 
a g e n c y  had a d e q u a t e  time t o  assess i ts  nzcds  and  c o n d u c t  a 
more c o m p e t i t i v e  p r o c u r e m e n t ,  L a s  Veqas Communica t ions ,  
1 n c . - - R e c o n s i d e r a t i o n ,  .I -.- Supra,  b u t  f a i l e d  t o  a b s o  or  
otherbq ise t o o k  improper a L T o n  which  created t h e  u r g s n c y .  

-A-d -- 
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I n t e r n a t i o n a l  B u s i n e s s  Machines  C o r p o r a t i o n ,  ------ B-198094.3, 
September  29 ,  1981,  81-2 C P D  258. I n  t h i s  c o n n e c t i o n ,  w e  
r e c o g n i z e  t h a t  t h e  u s u a l  c o m p e t i t i v e  p r o c e d u r e s  m u s t  be 
s u b o r d i n a t e d  i f  n e c e s s a r y  i n  o r d e r  t o  o b t a i n  competition 
t h r o u g h  s h o r t e n e d  response times, t e l e g r a p h i c  or o ra l  
o f f e r s  and  n e g o t i a t i o n s  and  o t h e r  s h o r t - c u t s .  See  e.g., 
L a s  Vegas ---- Communiat ions,  1 n c . - - R e c o n s i d e r a t i o n ,  s u p r a .  - See 
a l so  U.S. F i n a n c i a l  S e r v i c e s ,  I n c . ,  B-197082, August 7 ,  

- 

19-8-i;-8ii--2 CPD 104. 

W e  c a n n o t  d i s a g r e e  w i t h  T r e a s u r y ' s  p o s i t i o n ,  presum- 
a b l y  b a s e d  o n  i t s  c o i n  m a r k e t i n g  e x e r i e n c e  over t h e  y e a r s ,  
t h a t  i n c r e a s e d  sales  o f  Olympic.  c o i n s  c o u l d  be a n t i c i p a t e d  
i f  t h e y  were a v a i l a b l e  f o r  g i f t  g i v i n g  i n  t h e  1983  C h r i s t -  
mas s e a s o n .  F u r t h e r ,  w e  see no  bas i s  to  q u e s t i o n  T r e a s -  
u r y ' s  judgment  t h a t  i t  would be h i g h l y  d e s i r a b l e  t o  marke t  
t h e  P r e s t i g e  Set i n  t h i s  p e r i o d .  To t h i s  e x t e n t ,  w e  a g r e e  
t h a t  T r e a s u r y  w a s  f a c e d  w i t h  a n  u r g e n t  p r o c u r e m e n t ,  i f  n o t  
a n  ai: t u a l  pub1 i c  e x i g e n c y  . 

However, w e  c a n n o t  a g r e e  t h a t  t h e  need t o  have  t h e  
P r e s t i g e  S e t s  a v a i l a b l e  f o r  C h r i s t m a s  sales j u s t i f i e d  sole- 
s o u r c e  award t o  TJriique for  r e a s o n s  o f  p u b l i c  e x i g e n c y ,  
s i n c e  T r e a s u r y  h a s  n o t  shown t h a t  t h e  time a v a i l a b l e  was 
i n a d e q u a t e  t o  c o n d u c t  a c o m p e t i t i v e  p rocuremen t .  Whi le  t h e  
time r i eces sa ry  for s u c h  a n  a b b r e v i a t e d  p r o c u r e m e n t  c a n n o t  
be e s t i m a t e d  w i t h  c e r t a i n t y ,  it c o u l d  be  a matter of a few 
weeks, s i n c e  it t o o k  T r e a s u r y  s l i g h t l y  more t h a n  2 m n t ' n s  
a f t e r  d a t e  O E  s o l i c i t a t i o n  t o  award o t h e r  c o i n  case con- 
t r ac t s  f o r  t h e  Olympic c o i n  program under  its f o r m a l i z e d  
p r o c e d u r e s .  I n  summary, w e  d o  n o t  b e l i e v e  t h e  r e c o r d  rea- 
s o n a b l y  s u p p o r t s  T r e a s u r y ' s  c o n t e n t i o n  t h a t  sole-source 
award t o  Unique was n e c e s s a r y  i n  order to  meet its o b j e c t -  
i v e  of m a r k e t i n g  t h e  P r e s t i g e  Set d u r i n g  t h e  1983 C h r i s t m a s  
season, 

As t o  T r e a s u r y ' s  e a r l i e r  r e l i a n c e  upon U n i q u e ' s  p a t e n t  
r i g h t s ,  as v e s t e d  i n  t h e  Royal Canad ian  M i n t ,  to  j u s t i E y  
s o l e - s o u r c e  award, it appears t h a t  t h i s  reliance was 
m i s p l a c e d .  T r e a s u r y  n o w  a d v i s e s  t h a t  i t  knows o f  no  U . S .  
p a t e n t s  t h a t  r e la te  to  U n i q u e ' s  coin case d e s i g n .  

T r e a s u r y  a l s o  asser ts  t h a t  t h e  Canadian  p a t e n t s  would 
have  i n t e r f e r e d  w i t h  a c o n t e m p l a t e d  p l a n  €or T r e a s u r y  to 
m a r k e t  t h e  P r e s t i g e  Set  d i r e c t l y  to  t h e  c u s t o m e r s  of t h e  
Royal  Canad ian  M i n t ,  b u t  d o e s  not e x p l a i n  how t h i s  was to  
be a c c o m p l i s h e d  c o n s i s t e n t  w i t h  i t s  a g r e e m e n t  t o  g i v e  
i n t e r n a t i o n a l  m a r k e t i n g  r i g h t s  t o  Laza rd .  T r e a s u r y  s ta tes  
f u r t h e r  t h a t ,  w h i l e  n o t  l e g a l l y  d e t e r m i n a t i v e ,  and as a 
matter o f  c o m i t y ,  T c e a s u r y  would n o t  w i sh  t o  endanger  i ts 
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working  a g r e e m e n t s  w i t h  t h e  Royal  Canad ian  Min t ,  b u t  d o e s  
n o t  e x p l a i n  how s u c h  i n t e r e s t  i n  c o o p e r a t i o n  c a n  overcome 
t h e  s t a t u t o r y  mandate  f o r  c o m p e t i t i o n .  

F u r t h e r ,  had competition been c o n d u c t e d ,  it is  f a r  
f rom c e r t a i n  t h a t  U n i q u e ' s  precise d e s i g n  would n e c e s s a r i l y  
have  been  a d o p t e d  by  i t s  competitors, s i n c e  T r e a s u r y ' s  
a c t u a l  n e e d s ,  as  d i s c u s s e d  above, ,may have  been  s a t i s f i e d  
t h r o u g h  a l t e r n a t i v e  d e s i g n s .  I n  any  e v e n t ,  t h e  p o s s i b i l i t y  
o f  p a t e n t  i n f r i n g e m e n t  is n o t  a n  a d e q u a t e  bas i s  f o r  sole- 
source award b e c a u s e  c o n t r a c t o r s  are r e l i e v e d  o f  l i a b i l i t y  
f o r  i n f r i n g i n g  p a t e n t s  u n d e r  Government c o n t r a c t s .  28 
U.S.C. S 1498.  C o n s e q u e n t l y ,  a l l  p o t e n t i a l  s o u r c e s  s h o u l d  
be p e r m i t t e d  t o  compete f o r  Government. c o n t r a c t s  r e g a r d l e s s  
o f  possible p a t e n t - i n f r i n g e m e n t .  American S e a l c u t  
C o r p o r a t i o n ,  B-201573, A p r i l  28 ,  1981,  81-1 CPD-327. 

F i n a l l y ,  to  t h e  e x t e n t  t h a t  T r e a s u r y ' s  s o l e - s o u r c e  
j u s t i f i c a t i o n  re l ies  upon t h e  cost  s a v i n g s  t h o u g h t  p o s s i b l e  
b e c a u s e  U n i q u e ' s  c o i n  h o l d e r  mold had a l r e a d y  been  f a b r i -  
c a t e d  a t  no  cost t o  T r e a s u r y ,  s u c h  r e l i a n c e  was a l so  m i s -  
p l a c e d .  Wha teve r  t h e  c o n t r a c t i n g  a g e n c y ' s  c o n c l u s i o n s  as . 

t o  t h e  p o t e n t i a l  f o r  p r ice  c o m p e t i t i o n ,  it may n o t  be  t h e  
g rounds -  f o r  t h e  s o l e - s o u r c e  award of a c o n t r a c t .  O l i v e t t i  
C o r p o r a t i o n  o f  America, B-187369, F e b r u a r y  28,  1977,  77-1 
CPD 146.  We n o t e  t h a t  t h e  cost  of a mold, p e r h a p s  as  much 
as f i f t y  t h o u s a n d  d o l l a r s ,  would be o n l y  a m i n u t e  f r a c t i o n  
o f  U n i q u e ' s  t o t a l  c o n t r a c t  p r ice  o f  $1 ,632 ,000  i f  a l l  
q u a n t i t i e s  a re  ordered. 

award of t h e  c o n t r a c t  t o  Unique v i o l a t e d  t h e  Buy American 
A c t ,  4 1  U.S.C. S S  l oa -d ,  t h e r e  are c o n f l i c t s  i n  t h e  r e c o r d  
b o t h  as  t o  where  t h e  c o i n  case is  m a n u f a c t u r e d  and  as  to  
t h e  a p p l i c a b i l i t y  o f  t h e  A c t  t o  t h i s  p rocuremen t .  A l though  
T r e a s u r y  m a i n t a i n s  i n  i ts report t o  o u r  O f f i c e  t h a t  
U n i q u e ' s  p r o d u c t  is " s u b s t a n t i a l l y  m a n u f a c t u r e d  i n  t h e  
U n i t e d  S t a t e s , "  as t h e  p r o t e s t e r  p o i n t s  o u t ,  t h e  d e f i n i -  
t i z e d  c o n t r a c t  i n d i c a t e s  t h a t  t h e  l e a t h e r  case is to  b e  
m a n u f a c t u r e d  i n  Canada,  which is i d e n t i f i e d  as  t h e  " p r i n c i -  
pa l  place o f  p e r f o r m a n c e . "  Accord ing  t o  t h e  protester ,  t h e  
l e a t h e r  case a c c o u n t s  f o r  a p p r o x i m a t e l y  85  p e r c e n t  of t h e  
t o t a l  cost  o f  t h e  i t e m .  T r e a s u r y  a lso m a i n t a i n s  t h a t  i n  
any  e v e n t ,  a s  a matter o f  law t h e  Buy American A c t  is 
i n a p p l i c a b l e  to  t h i s  p r o c u r e m e n t ,  having. b e i n g  waived p u r s -  
u a n t  t o  t h e  T r a d e  Agreements  A c t  o f  1979,  Pub. L. 96-39, 1 9  
U.S.C. S S  2511-2518 and E x e c u t i v e  O r d e r  N o .  12260,  December 
31 ,  1980. The pro tes te r  c o n t e n d s  t h a t  T r e a s u r y  is  i n  error 
b e c a u s e  t h e  I n t e r n a t i o n a l  Agreement on  Government P r o c u r e -  

With respect t o  t h e  p ro tes te r ' s  c o n t e n t i o n  t h a t  t h e  

- 
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ment ,  implemented  p u r s u a n t  to  t h e  a u t h o r i t y  of t h e  T r a d e  
Agreements  A c t ,  e x c l u d e s  " p u r c h a s e  f o r  resale purposes . t t  
4 1  C.F.R. App. FPR Temp. Reg. 57, § 1 - 6 . 1 6 0 3 ( e ) ( 6 ) ( 1 9 8 2 ) .  

W e  need  n o t  d e c i d e  t h e s e  i s s u e s  b e c a u s e  w e  have  
s u s t a i n e d  t h e  p r o t e s t  f o r  o t h e r  r e a s o n s .  Moreover ,  i t  
s h o u l d  be n o t e d  t h a t  t h e  Buy American A c t  d o e s  n o t  p r o v i d e  
a b a s i s  f o r  c h a l l e n g i n g  a s o l e - s o u r c e  p r o c u r e m e n t  s i n c e  it 
d o e s  n o t  impose a n  a b s o l u t e  p r o h i b i t i o n  on t h e  p u r c h a s e  of 
foreign-made p r o d u c t s ,  b u t  pos i t s  a price compar i son  
be tNeen compe t ing  o f f e r s ,  d o m e s t i c  and f o r e i g n ,  which i s  
n o t  possible when o n l y  o n e  o f f e r  is p r e s e n t . '  

In s~iln, we Tind t h a t  T r e a s u r y  has-not-  j u s t i f i e d  a 
sole-soiirce p r o c u r e m e n t .  Mean ingfu l  c o m p e t i t i o n  c o u l d  have  
been  c o n d u c t e d  u s i n g  e x p e d i t e d  p r o c e d u r e s .  We r e c o g n i z e  
t h a t  e v e n  a f t e r  s u c h  a c o m p e t i t i o n ,  Unique m i g h t  have been  
t h e  o n l y  f i r m  t o  have  s u b m i t t e d  a n  a c c e p t a b l e  p r o p o s a l  or 
it m i g h t  have  s u b m i t t e d  t h e  most a c c e p t a b l e  proposal o f  
s e v e r a l ,  b u t  t h a t  f a c t  would have  been  e s t a b l i s h e d  o n l y  
a f t e r  a l l  f i r m s  i n t e r e s t e d  i n  s a t i s f y i n g  T r e a s u r y ' s  n e e d s  
had been  g i v e n  t h e  o p p o r t u n i t y  t o  o f f e r  t o  meet t h o s e  - 
needs .  Because  T r e a s u r y  n e g o t i a t e d  w i t h  o n l y  one  s o u r c e ,  
w e  s u s t a i n  t h e  protest .  N e v e r t h e l e s s ,  a remedy is n o t  now 
f e a s i b l e .  

Xore t h a n  4 months  have  e l a p s e d  s i n c e  t h e  May 3 d a t e  
T r e a s u r y  d e c i d e d  t o  m a r k e t  t h e  P r e s t i g e  S e t  d u r i n g  t h e  1983 
C h r i s t m a s  season. * I€ T r e a s u r y ' s  m a r k e t i n g  o b j e c t i v e  is  to  
be a c c o m p l i s h e d ,  d e l i v e r i e s  o f  t h e  case mus t  coininence 
w i t h i n  a p p r o x i m a t e l y  a month and  be  comple t ed  w i t h i n  less 
t h a n  3 months.  C o n s e q u e n t l y ,  t h e  judgment  T r e a s u r y  made 
much e a r l i e r  now appears to  be t r u e ;  n o t  enough time 
r e ~ n a i n s  f o r  o t h e r  p r o d u c e r s  t o  d e s i g n  and m a n u f a c t u r e  
colnget ing cases f o r  t h e  P r e s t i g e  Se t .  T h e r e f o r e ,  w e  d o  n o t  
b e l i e v e  i t  is  now f e a s i b l e  t o  i n i t i a t e  a new p rocuremen t  
f o r  t h e  e n t i r e  case. 

Des ign  Pak appears t o  h a v e  a n t i c i p a t e d  t h a t  coinpeti- 
t i o n  f o r  t h e  e n t i r e  case would n o t  now be  f e a s i b l e ,  s i n c e  
i n  i ts comments on  T r e a s u r y ' s  report  to  our O f f i c e ,  it no  
l o n g e r  recommends a d a p t a t i o n  o f  T r e a s u r y ' s  e x i s t i n g  molds 
f o r  t h e  P r e s t i g e  S e t .  F u r t h e r ,  upon l e a r n i n g  t h a t  T r e a s u r y  
d i d  n o t  acqu i r e  t h e  m o d i f i e d  mold t h a t  Unique f a b r i c a t e d  
€or t h e  P r e s t i g e  S e t ,  Des ign  Pak d ropped  t h e  s u g g e s t i o n  
t h a t  c o m p e t i t i o n  be c o n d u c t e d  on t h e  basis  of t h a t  mold 
a n d ,  i n s t e a d ,  now requests t h a t  p r o d u c t i o n  o f  o n l y  t h e  
l ea the r  f o l d e r s  be colnpeted among q u a l i f i e d  p r o d u c e r s  o f  
c o i n  cases. 

D u e  t o  t i m e  c o n s t r a i n t s ,  T r e a s u r y  h a s  no t  been  g i v e n  
a n  o p p o r t i i n i t y  to  r e s p o n d  t o  Des ign  P a k ' s  l a t e s t  s u g g e s t i o n  
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tha t  Treasury now procure the leather -folders and p l a s t i c  
coin holders separately. Even i f  Treasury were able t o  
coinplete a competitive procurement for t h e  l ea ther  folders 
w i t h i n  a matter of weeks, however, it appears h i g h l y  
u n l i k e l y  t ha t  a new producer would be able t o  meet Trea- 
s u r y ' s  marketing objectives. Moreover, it is not c lear  
tha t  Unique would be w i l l i n g  t o  manufacture o n l y  the 
p l a s t i c  coin holder portion of t h e  case since,  as Design 
Pak argues, it is by f a r  the l e s s  costly portion to pro- 
duce. Further, Treasury's contract  w i t h  Unique does not 
give it the r i g h t  to  order only a portion of t h e  case i n  
t h i s  manner. I n  these circumstances, we  do-not believe 
that  corrective action is  feasible .  

Comptrolleu Gdneral 
of t h e  United S ta tes  
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